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When we think of justice today, often it is as a matter of practices, or institutions, or societies. But it was not always so. The ancient Greeks, in thinking about justice, thought first about justice as a property of individuals. Justice is among the cardinal virtues of character for the Greeks. Plato’s Republic is devoted to the issue; the well-known discussions of the justice of the polis in the Republic are a mere device, Socrates says, for getting a better grip on what the just psyche looks like (Republic 368 d-e). When Aristotle turns his attention to the topic in the central books of the Nicomachean Ethics and Eudemian Ethics, he has the same focus: “We see that all mean by justice that kind of state which makes people disposed to do what is just and makes them act justly and wish for what is just” (NE V.1). The Greeks saw individual virtue as central to their thinking about justice and we may benefit by doing likewise. 


However, in thinking about justice in this way we have the advantage of considerable advances in thinking not only about moral philosophy, but about what makes possible living together peacefully, harmoniously, and productively. Thus, we can benefit not only from centuries more of ethical thought, but also of what we now know from the social sciences as to the conditions under which such living is possible. My aim in this paper is to integrate these insights into an account of the norms of justice as a virtue, because it seems plausible to suppose that these norms evolve as we and our forms of social life evolve.


The focus of this paper, then, is the development of these norms, rather than, in the first instance, the development of justice as a virtue in individual becoming-virtuous agents. To some extent, the development of justice in an individual is a special case of a broader story about the development of virtue.
 But justice as a virtue is itself a special case among the virtues, in two related ways.


First, it is a relational virtue; it by its very nature involves the agency of others in a direct way, unlike any other virtue, in a way I shall explain. This means it is both dyadic and dynamic. It has built into it a responsiveness to changing social conditions as they are apprehended by others in a way that is missing from the normative requirements of other virtues. Second, and relatedly, this means that it is to a significant extent a moving target. To some degree, of course, all virtues are like this, insofar as they require the exercise of judgment in conditions that change, and change in new ways; no two exercises of any virtue are exactly alike. But because the virtue of justice both frames and is situated within the very most basic normative framework governing human social relationships, additional factors bear on its development, in a way that is not true of other virtues. It is the task of this paper to identify some of these additional factors.


A roughly Aristotelian conception of virtue and practical reason, I shall argue, can integrate and illuminate more recent insights into both ethical theory and the conditions of successful social life. Thus in characterizing justice we begin with Aristotelian truisms about it as a virtue:


• as with all virtues, the justice of the just person requires the other virtues, in particular the virtue of practical wisdom. This point will be especially significant in what follows.


• as with all virtues, the just person will act justly from the possession of knowledge, choose such action as just for its own sake, and such action will proceed from a “firm and unchangeable character” (NE II.4).


• as with all virtues, the just person acts toward the right persons, at the right times, with reference to the right objects, in the right way, to the right extent, with the right aim (NE II.6, II.9, IV.1). These are, obviously, demanding conditions. How we should understand them as at best partially realized in fallible  individuals is a hard question, but as I shall indicate the virtue of justice may be especially well-suited to the kind of developmental picture which is appropriate for limited and fallible agents.


What I will be most concerned with here is the element in justice that concerns what that “right way” is. We might think of this as the content of the norms the just person successfully complies with (or acts from) when acting justly — what it is that they require. I will argue that this content evolves as a development of the interaction of three distinct threads:


1. The wise judgment of the individual. This involves both prospective judgments of what actions are fitting to conditions requiring just action, and retrospective justifiability of just action (a publicity requirement).


2.  A “negotiated” agreement with particular others, in a dyadic way, in conditions which require just action, which is to say just about every engagement with others we have as mature moral agents.


3. The development of social practices and institutions determining, clarifying, and facilitating just conduct of individuals, and adjudicating differences in judgment as to what justice requires in particular cases.


In particular, I will argue that one attractive line of thought about the development of justice — one which focuses on a social-scientific understanding of an evolutionary process by which systems of norms facilitate peaceful social relations and cooperation — cannot possibly be complete. My point will be that this sort of social-scientific approach to the emergence of norms of justice must be supplemented with the kind of focus on agents and relations between agents that a focus on the virtue of justice affords. I begin with one specimen of such an account, that of Friedrich Hayek, in Section I. In Section II, I reveal an important way in which Hayek’s account comes up short. In Section III, I introduce what I take to be central features of any wise and virtuous conduct on a roughly Aristotelian conception of virtue, by way of a first corrective to the Hayekian perspective's shortcomings. In Section IV this general picture of virtue is enriched for the special case of justice by considering how it emerges from dyadic personal relations. I conclude in Section V by showing how this virtue eudaimonist conception of the development of justice provides a necessary supplement to Hayek’s proposal, at the same time indicating the open-ended nature of such a combination.

I. Hayek’s account of the emergence of social norms


Consider Adam Smith’s example of the kind of coordination and cooperation that goes into producing a humble woolen coat, involving “the joint labor of a great number of workmen.”
 Smith himself maintains that this kind of coordination and cooperation is best realized against a background of justice, understood mostly as a matter of constraint: 

The man who barely abstains from violating either the person, or the estate, or the reputation of his neighbors, has surely very little positive merit. He fulfills, however, all the rules of what is peculiarly called justice... We may often fulfill all the rules of justice by sitting still and doing nothing.

Given our natural interest in improving our own lots, and our natural propensity for exchange and trade, we get woolen coats when people “do nothing” in just this way: “Every man, as long as he does not violate the laws of justice, is left perfectly free to pursue his own interest his own way, and to bring both his industry and capital into competition with those of any other man, or order of men.


Friedrich Hayek had interests in both the moral and the economic aspects of the kind of picture Smith provides us. Hayek’s single greatest contribution to social thought was his focus on the way that orders can emerge spontaneously, without intentional design. His most well-known application of the operation of spontaneous orders was to prices, where he argued that the system of prices that emerge through free buying and selling produces efficiencies in the use of scarce resources that cannot be achieved in any other way.
 The prices of the various factors of production that go into the woolen coat signal to all the contributors to its production (direct and indirect) how to act individually so as to coordinate on an order that can produce that coast with the minimum expenditure of those factors. The planning is done at the micro level, by individual consumers and producers, coordinated by the information conveyed by prices, but requiring nobody’s oversight, intention or design. 


Now, Hayek thought the same sort of spontaneous order was responsible for the rules of just conduct governing a peaceful and productive society. When successful social coordination occurs, this is a result of processes that are similarly spontaneous, not of intentional design. On Hayek’s view, the kinds of large and interactive market societies that have emerged in the past few centuries and have accounted for unprecedented growth in wealth and welfare are the products of systems of norms that have survived a process of natural selection, working on the groups of people who are governed by those norms. Some systems of interpersonal norms are better than others at providing terms of peace and coordination and making cooperation (and thus wealth-creation) possible. On Hayek’s view, these norms typically are not aimed at advancing particular goals, in no small part because we do not share goals except perhaps at the level of the kind of society in which we wish to live (II.13). Instead, rules of just conduct regulate or constrain the means we may take to pursue our particular goals (II-3, II-22). The mechanism Hayek has in mind to explain the emergence of these rules may be a simple evolutionary one: groups that are governed by more-effective sets of norms, or rules, out-compete and out-grow those governed by less-effective sets of norms (II-4, 16, 21). Over countless generations, tradition and culture embodies these norms and makes peaceful and productive social life possible. Some specific features of this story are of interest to us here.


First, the process by which the rules emerge is not a conscious one, and this is so in multiple ways. To begin with, we can be, and to a great extent throughout our history have not been, consciously guided by these rules.
 In fact, we have in general not even known what they are (I-43). For most of our history, most of the time, these rules have been simply patterns in our dispositions to act (I-75).  They are, Hayek claims, in this respect much like the regularities of conduct we find in animals lower on the evolutionary scale (I 74). The point is that we need have no explicit representation of these patterns for them to do their work in making societies more (or less) successful. Hayek distinguishes between law, as “enforced rules of conduct” which are “coeval with society” and “existed for ages before it occurred to man that he could make or alter it,” and legislation, as the product of the exercise of wills of legislators (I-72-3). The first have emerged spontaneously, while the second involves an “intellectual task of great difficulty” (II-41).


Second, the process by which they have emerged is not rational, but causal: the familiar operation of natural selection, in this case selection of societies based on the rules governing their interactions (I-44, II-4, III-154). The rules of just conduct are not objects of deliberation. Neither are they objects of rational choice. On Hayek’s view, in fact, the order of influence goes the other way around: we have developed the thoughts we have because rule-governed social orders in which we have lived have inculcated them into us (III-157). 


Finally, the way these rules allow for selective advantage is that they enable the use of dispersed knowledge — knowledge of particular circumstances of time and place (I-14, II-20, UKS).   The effective rules of just conduct that have emerged over this process devolve decision-making and end-pursuit to individuals with the particular knowledge of their conditions, at the same time enabling them to make use of the much vaster knowledge of others, without conscious cognizance.


So we are, in effect, beneficiaries and trustees of a set of rules or norms for just conduct which allow simultaneously for the kind of autonomy we have come to cherish in liberal societies and (not accidentally) for the kind of prosperity those societies produce. That’s the cheerful part of Hayek’s picture. Now to attend to the dodgy bit.

2. The Hayekian blind spot


Hayek’s account of the emergence of “rules of just conduct” is in many ways attractive and might even be true, as far as it goes. But it cannot possibly be complete.  What it is missing is something Hayek himself seems to have been aware of, but not to the extent of explicitly recognizing the need for supplementation.


As Hayek recognizes the evolutionary process which has produced these rules or norms is no assurance of normative success — no assurance at all that the rules that emerge are those that we can recognize and endorse as just. “The fact that law that has evolved in this way has certain desirable properties does not prove that it will always be a good law or even that some of its rules may not be very bad,” he admits (I-88). We have only to think of the durability of the institutions of slavery and the subordination of women to realize that success in this evolutionary process is no guarantee of decency. But it is easy to underestimate the problem that such bad norms pose for Hayek’s story. On that story, the rules of just conduct operated without our being aware of them, and without our deliberate, conscious, rational attempts to shape or change them. Now Hayek recognizes the obvious point that they do not remain unconscious forever, and when we become conscious of them, we evaluate them, and we must decide what to do about them, whether that is a matter of placidly submitting to the authority of the norms we accept, or determining somehow to change them.


Hayek does not advise quietism here, but his remedy is also a poor fit with the rest of his account. His focus in the third volume of Law, Legislation, and Liberty is a majoritarian  legislated constitution of a sort which, he hopes, will correct for the “bad” spontaneously-ordered norms while allowing the continued work of the good (III-22). One problem for this proposal is that Hayek elides the “rules of just conduct” that govern individual interactions with those rules that are imposed by legislation, viz. law. Despite his recognition of the distinction between law and legislation, he seems not to contemplate the possibility of (if not the necessity of) conscious and deliberate response to the formation of norms that is not the exercise of will of legislators. And that is the space we are interested in here. What rules of just conduct are to be deployed by individual agents who are or wish to be virtuous?


Hayek’s solution here is a non-starter for two reasons.  First, the strength of the account of spontaneous emergence of rules of just conduct is that it does not require anyone to know or grasp how it is that a complex system of rules can order social relations in peaceful and productive ways. That is a good thing, because, as Hayek insists throughout his work, we utterly lack the knowledge of how such complex systems produce such results. That is as true of the “legislator” charged with correcting defective norms as it is of anyone else, and Hayek gives us no reason to believe that the knowledge problem which afflicts the legislator here is any less deadly than it is for any other case of central planning (or “constructivist rationalism” - I.5). Second, legislation is entirely the wrong tool for the guidance of individual just conduct, except perhaps at its boundaries (e.g. property rules). Living life justly obviously includes much discernment and action within those boundaries; those are the arenas within which the individual interactions that go to (partially) constitute the virtuous and happy life, and where the spontaneous emergence of systems of rules of just conduct is supposed to occur. To borrow Plato’s example (Republic I: 331c), a legislated system of property rules may make it clear that this is your sword; what it cannot do is tell the just person when he should return it to you if you are out of your mind .


I should observe here that the problem is not confined to Hayek’s view of the evolution of norms of justice. His view shares the notion of group selection of norms with other views, and its distinctness lies in the nature and work of spontaneous order in that process. But the problem will occur for any approach that does not take seriously the problem facing us, of determining prospectively how to act justly. The silence of Hayek’s account on how that problem appears, or what to do about it, is what gives rise to the problem.


So if anything like Hayek’s broad picture is to be accepted, it must be supplemented. Here, ethical theory can help, in two ways. One is by understanding what just conduct looks like from the inside, as it were: from the perspective of the virtuous agent. What does the enterprise of acting justly look like from to the agent who is aiming to act justly? What norms guide his or her conduct? The second is to think more squarely about how others inform that internal perspective in the just agent, as recent work in contractualist ethical theory invites us to do. The next two sections take up these contributions.

III. The agential perspective


If we want to begin to look at how reflection on “rules of just conduct” appears from the “inside” of moral agency, we can start with some of the earliest reflections we know of on the subject, from Aristotle.


For starters, Aristotle actually suggests norms that the just person will find authoritative. These, he tells us, fall into two categories, the distributive and the rectificatory (NE V.2). We will set aside the rectificatory, as it is confined to cases of responses to injustice. But justice in distribution, Aristotle says, is a species of the proportionate, arranging returns so that there is a kind of “equality” between the merits of persons and the objects being distributed, so that if B has twice the merit of A, B’s distribution is twice A’s distribution (NE V.3). However, as Aristotle also observes, while agreement on this sort of proportionality is easy, we disagree on the basis on which distributions are merited. So while this is a start on thinking about the just person person’s perspective on Hayek’s “rules of just conduct,” it is only a start.


But Aristotle offers us much more by way of a framework of thinking about virtue in the context of living well more generally. In recent work I have sketched what I take to be an Aristotelian understanding of practical reasoning generally, and in particular the crucial norms for the exercise of judgment that are involved in virtuous conduct, and thus (sharing Aristotle’s conception of the necessity of virtue for happiness) essential to living well.
 This framework aspires to occupy just the space that, I have suggested, Hayek’s approach leaves open. It is a perspective on what responding to norms looks like from the inside, and thus potentially can augment the Hayekian picture of the development of justice.


One important feature of this approach — and one great benefit to thinking about the rules of just conduct from the perspective of the virtuous agent — is that our normatively-sensitive nature is exhibited as being continuous, in the social case of rules of justice, with the other virtues, and in fact more generally with all of our normatively-sensitive or norm-guided agency. This contrasts with other approaches besides Hayek’s. For example, in recent work on norms Brennan, Eriksson, Goodin, and Southwood conflate “clusters of normative attitudes” (a notion they take from H.L.A. Hart), and the objects of those attitudes — what I take to be the norms, or patterns, toward which those intentional attitudes are directed.
 Normative principles they confine to the operation of groups, so that a principle P is a norm only if certain conditions within some group are satisfied. Finally, they take the distinctive function of norms to be making us accountable to one another.
 They are right to think that accountability is a crucial element of an account of one sort of norm, in particular the rules of just conduct, as we shall explore below. But they are wrong to think that all norms need be either a matter of group function or a matter of accountability to others. On the Aristotelian picture, norms are at work in all the virtues; our normatively-sensitive nature is at work in all operations of practical reason, and thus is central to all virtue, whether other-regarding or not, let alone a matter of accountability to others. In such an account, the nature of the virtue of justice is tightly tied to virtue in general, and thus to agency in general, and thus to what it is to be, in general, the social rational animals we are.

 
On the roughly Aristotelian picture I offer, judgment is guided by our apprehension of patterns, or norms, that are the objects of two different perspectives within the standpoint of normatively-sensitive agency. The first is the first-person standpoint of decision and action. This is the standpoint I occupy as an agent choosing or determining what to do. The second is the third-person standpoint of evaluation of actions and attitudes (my own, and others’). 


In the first-person standpoint, the norms of judgment are matters primarily of fittingness. In virtuous action we seek to feel and to do what is fitting in multiple dimensions, the most salient of which is fittingness to conditions or circumstances. The overall criterion for fit here is what conduces to living a good life, but on the Aristotelian approach I advocate, that is not an entirely independent standard, but is itself informed and interpreted by a virtuous outlook. Part of the point here is that judgment involves seeing the world, or one’s conditions, in a certain way, as though some of the facts about that situation are reasons for conducting oneself in one way rather than another. These are the facts that make particular responses fitting, and thus constitute reasons for action. Virtue is in this way to a great extent (though certainly not only) a matter of seeing-as. The virtuous person sees situations as calling for certain responses (as situations in which certain responses are fitting) in a way that the non-virtuous person does not.


There is a kind of reciprocal element to these forms of seeing and acting, because the exercise of this sort of apprehension shapes the agent at the same time the conduct that follows from the judgment shapes the world. Thus the forms of fit here embrace what (to follow Derek Parfit in distinguishing) we might call both object-given and state-given reasons.
 That is, we are concerned about not only shaping our world to a fitting form, but ourselves as well. History matters to what fits, as well of course as the judgments of others, at least in some cases, among them the cases pertaining to justice and just conduct. 


This
 takes us to the second of our two standpoints — the third-person standpoint of judgment — which is one of evaluation of attitudes and actions, our own and others’. The canons by which we justify our judgments have (as do all such justificatory canons) a public dimension, even in cases not involving justice. Thus there is a social component to all virtue, because there is such a component to all rationality. This public dimension of the evaluative component of virtuous judgment takes two forms, which we may refer to as formal and substantive.


The first of these components is the formal requirement that one’s judgments comply with the principle of supervenience. We can think of judgments as a kind of function from conditions (including conditions of one’s environment and one’s self) to some output (actions, or perhaps intentions or emotions or other attitudes). Then the principle of supervenience demands that there can be no difference in outputs without a difference in inputs. This is a formalized version of the commonsense requirement that similar cases require similar treatment. 


By way of a simple example, suppose that you are in conditions C1, in which you judge that you ought to do X, in virtue of features a, b, and c of C1. I believe, on the other hand, that in doing X you wrong me, and that you should have done Y instead. The argument I make to you is that not just a, b, and c are relevant to your treatment of me in C1; d is also a feature of C1, and in conditions featuring a, b, c, and d, Y is the fitting thing to do, rather than X. I claim that the fitting response to the situation supervenes on a, b, c, and d, rather than just a, b, and c. You can respond in defense by denying that d is relevant, or perhaps by pointing out that in a situation C2 featuring a, b, c, and d I myself did X, and if I am being wronged in C1, you were wronged in C2. I can defend myself only by making a case for a difference in the basis for the claims of supervenience in the respective cases, and the success of my defense depends on my capacity to do so. In the prototypical case of dyadic development of the norms of justice (more on this below), this sort of give and take, constrained by the requirement of supervenience, is how we go about attempting (and sometimes succeeding) in justifying our treatment of others to others.


It is easy to make too much of this requirement, or too little. I believe, as do many who are not persuaded by Kant, that one mistake Kant makes is to elevate this formal requirement on judgments to a source of rational content; it lacks that kind of creative power, which is vested, on my view, in the judgments we make from the first-person standpoint. But, on the other hand, neither is it toothless. Apprehension of how we are subject to its demands does seem to be a mark of the very grasp of the notion of normativity; someone who thinks relevantly-similar cases may be treated dissimilarly fails to grasp how normative concepts apply.


The substantive requirement is something further. Here the idea is that the patterns we discern must be intelligible to others, as patterns. We are not free to take just anything as a reason for doing what we do; what we take to be reasons must be intelligible to others as reasons. This does not mean we must be able to share others’ particular reasons: I can see that the challenge of mountain-climbing is something you could find reason-giving even if (as is the case) it leaves me utterly unmoved. After all, I recognize the type or kind of thing, “challenging activity,” and its reason-giving nature is apparent. But if, to borrow Elizabeth Anscombe’s example,
 you tell me you desire a saucer of mud, you are unintelligible. Until you make yourself intelligible by connecting that desire with something that satisfies this publicity requirement on reasons — in Anscombe’s terms, your displaying its “desirability characteristics”, in our terms your displaying its connection to something intelligible to others as a reason — your claim to have a reason to seek such a saucer fails.


This degree of publicity, and hence of social constraint, is as I say common to all reasons, hence to all norms to which the wise and virtuous person responds. It is common to all virtue. What is distinctive about justice as a virtue is yet another form of social constraint, and to grasp that we can benefit from recent work in contractualist ethics, to which we now turn. 

IV. Justice as dyadic


Michael Thompson has helpfully written on the distinct “gear” into which our “dikaiological” judgments must slip when we think about wronging others, as unjust action does; this gear is, he argues, distinctively “bipolar” or (we will say) dyadic. There is something distinctively second-personal about this feature of our moral lives, something that (as Thompson argues) not only Aristotle but Hume and Kant tried but failed to capture.
 So very likely we will not entirely succeed either, but hopefully we can make some progress.


The idea here is to extend the general intrapersonal two-perspective view on practical judgment, wisdom, and virtue, to the interpersonal domain of “rules of just conduct.” Instead of two standpoints we can and do have toward our own agency, we have distinct standpoints occupied by distinct agents. In the first instance these are me, acting, and you, as affected by my actions. But immediately we must introduce once again a critical perspective afforded by a spectator, or by me assessing my own conduct or your reaction, or by you assessing either my conduct or your reaction. The aim that is common to these perspectives is that we are trying to project the patterns of just conduct we have internalized and come expect others to expect of us.
 That is, we are trying to understand, and act on, the implicit patterns of just relations with others as they extend to novel situations and conditions. This effort at understanding is collaborative, dyadic, and dynamic.


Our limitations are part of this story in important ways; as indicated above, this is an account of the development of justice for imperfect and non-ideal human moral agents. First, most of us are far from fully just, or fully virtuous, however much we aspire to be so. For us and those around us, the best case is that we are works in progress. For present purposes, and for the kinds of interpersonal interactions we are concerned with here, what matters is not quite so much the degree to which we are virtuous, however, as the extent to which we are continent — we engage in conduct that conforms to the norms for just conduct, without necessarily doing so as the just person would do so, in particular with no conflicting passions and appetites. Under many conditions in which the norms of just conduct are salient the expectations of others about how we conduct ourselves will be satisfied if we are merely continent, rather than fully just. Even that may be a struggle for some of us, or perhaps for most of us on at least some occasions. However, for present purposes I will set this important component of justice as a virtue aside, as there are enough complicating factors without taking it further into account.


Second, then, and importantly: we are limited in knowledge. The norms or rules we try to project are complex in application.
 We have imperfect explicit knowledge even of the implicit principles we can and do use to guide our conduct. A key part of Hayek’s argument, of course, is that merely implicit norms can do a great deal of work; they need not be explicit. But we run into Hayek’s problem precisely when the implicit norms we have internalized give us uncertain guidance in how to proceed in novel situations, which occurs with great frequency in human life. So we face knowledge limitations both as to the content of the norms we have internalized, and as to how they should project. We are also, of course, limited in our knowledge of those we interact with, with respect to their expectations of us, their understanding of the projection of shared but implicit norms of just conduct, and of the degree to which those norms can and do govern their conduct and reactions.


What we need, then, is a conception of the development of justice for imperfect and ignorant human beings aspiring to be and act justly. What we want is an account of trial and error, since trial and error with feedback is essential to so much progress in the face of ignorance and limitation. Our picture might look like this:


Just people (or those attempting to be and act justly) attempt to regulate their treatment of others in accord with rules of just conduct, which they take others broadly to share. These rules are norms governing our treatment of each other in a way in which we take ourselves to be accountable to those whom we affect.
 Sometimes we know we fail; those cases teach us much about ourselves, perhaps, but not much about the norms we are attempting to act in accord with. Other times we take ourselves to succeed, but those we affect differ in their judgments about our success. In other words, we disagree about what the norms of just conduct require; we disagree about how to extend or apply the norms we have internalized to the novel case at hand. Since we recognize their standing to hold us accountable for how we treat them, we take their complaint seriously, and enter into some sort of dialogue about the relevant norms and their extension to the case at hand.
 


We might resolve such disagreements directly, by one or the other of us changing our understanding of the extension of the norms, and adjusting our expectations accordingly. (If we are the one in the wrong, we will apologize, attempt to compensate, and the like.) Or we might agree to do so indirectly: recognizing that we are unlikely to find a meeting of the minds in our interpretation of the norms, we might agree to be bound by an adjudicator, mediator, or arbitrator. 


Of course, we might also entirely fail to arrive at a meeting of the minds, in which case we remain at odds, with our history of conflict hanging over our interactions going forward. Perhaps freedom of association is a cultural and institutional representation of how we can go about minimizing our interactions with others whose judgments in such cases cannot be brought to reconciliation. Obviously, such cases occur. But I take it that our understanding of the requirements of justice develops because there are enough of the cases in which our minds meet that we can reach a fuller and deeper understanding of the patterns of interaction that we find we can concur upon. We can then internalize the patterns that are embedded in such understandings. When we are participants in societies in which the successes — not only in the sense of providing a meeting of the minds, but of allowing for and sustaining coordination and cooperation (here we benefit from social science)— are enough more frequent than the failures, we have societies that become relatively prosperous, and as these societies spread in notice and wealth, the norms we have inculcated in ourselves spread with us. So much is Hayek’s account of the evolution of the norms of just conduct.


Obviously this story is both schematic and light on empirical confirmation, although it its dovetails nicely with Hayek’s evolutionary history.
 So much more work on this story is due. But it is worth remarking on some significant features of this account even in its schematic form. 


One point is that the fact that we can sometimes succeed in meeting minds is, if true (and I take it to be true), only contingently true. It might not be so, and if true now it might not always be so. It is, if true, a reflection of a fact about us that is easily overlooked, but of the first importance, that we are such as to have broad overlap in our interpretations of how norms of just conduct extend to new cases. To a great degree, we see and think alike.
 Were this not so, we would be, as Bernard Williams puts it, “a mess.”
 Perhaps we are such a mess, or perhaps the gradual development of justice, and of our understanding of it, is allowing us to become marginally less messy. I join Rosalind Hursthouse in (cautiously) supposing and hoping that this is so.


A second point is that there are strong points of convergence here with important work in contemporary contractualist thought. I take the process of arriving at norms of just conduct to be roughly what T.M. Scanlon is after with the notion of what we owe to each other. According the standing to others to develop with us our understanding of what the norms of just conduct require is, I believe the essence of the “relation of mutual recognition” that animates Scanlon’s account, and the present picture of the development of justice gives a sharper understanding of the notion of “justifiability to others”that is central to it.
 There is special congruence with Scanlon's understanding of the process of undertaking that sort of justifiability “dynamically”:

The aim of justifiability to others moves us to work out a system of justification that meets its demands, and this leads to a continuing process of revising and refining our conception of the reasons that are relevant and those that are morally excluded in certain contexts.


Moreover, while I have written about the “rules” and “norms” of justice and just conduct, the reasons we have as just persons (or persons aspiring to act justly) are recognizably the “second-personal reasons” that are the objects of Stephen Darwall’s important study.
 A crucial part of the historical development of justice has been the movement to the kind of equality of authority that is built into Darwall’s conception of second-personal standing.
 We can understand the progression in thinking about the virtue of justice as having moved in this direction from the partiality of Aristotle’s politically-framed notion of justice, to the Stoic notion of cosmopolitan personhood, to the Christian conception of human equality before God, to liberal recognition of the injustice of denial of personhood on the basis of e.g. race and gender, as an advance in the recognition of others as bearing authority to engage in justification, adjudication, and thus the “legislation” of the norms of justice.


But the sketch provided here also offers some advances on contractualist thought. Perhaps the most significant is thinking of the norms of just conduct as patterns that emerge through reflective social agency, rather than as principles that are formulable only in vague and indefinite terms and applicable only with the exercise of “judgment” subject to unstated norms.
 The account I give here draws on a more general picture of the operation of and norms for the exercise of practical judgment. Moreover, and importantly, the work on an Aristotelian approach of the notion of eudaimonia in fixing an aim for, and more generally shaping, practical reason, as well as evaluating its products, is crucial. The relations of mutual recognition Scanlon rightly cites as important to understanding the significance of justice are best understood within a broader framework of our social natures, and that framework needs the sort of situation in light of our natures as social and rational animals that Aristotle provides.

V. Conclusion


Hayek’s account of the emergence of the rules of just conduct has a lot going for it. It explains, among other things, how rules allowing people to coordinate and cooperate could emerge before the development of concepts allowing us to articulate those rules, an order that could emerge spontaneously. But the account falls short just where we must understand what happens when we are able to deploy the concepts of justice and virtue, and apply them to the norms by which we live and act. What we have seen is that we can understand the process of reflective engagement with those norms in the light afforded by the perspective of the just agent on a roughly Aristotelian account of the virtue of justice.

 
That understanding bears both bad tidings and good for Hayek. Our response to Hayek’s lacuna substitutes a distributed, organic, dynamic, individualistic, particularistic, trial-and-error process of explicitation and determination of norms of just conduct, for the stark picture of awakening from an inarticulate heritage of implicit rules to a need for legislation to correct their deficiencies. The bad news for Hayek, then, is that in suggesting that we must somehow converge on a law (whether positive or moral) to correct the shortcomings of shared understandings of rules of just conduct, he has missed the mark. At least if law is something other than the process of legislation-by-adjudication that we have considered in the dyadic case of virtuous individuals encountering and engaging each other — and in particular if it might be thought to abridge that process — it mistakes the disease for the cure. The good news is that this is itself a diagnosis which Hayek, the great champion of human and social spontaneous orders, should accept, as the development of justice described here is nothing but such an order.
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